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[Release  No.  IC-10545.  FUe  No.  S7-768] 

RULE  PROPOSAL  FOR  UNN  INVESTMENT 
TRUST  START-UP  EXEMPTIONS  AND  PRO¬ 
POSED  REVISION  OF  RULE  REGARDING 
PRIONG  OF  INVESTMENT  COAUPANY 
SHARES  GENBtAUY 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Commission  pro¬ 
poses  for  public  comment  a  rulemak¬ 
ing  to  provide  “start-up"  exemptions 
for  unit  investment  trusts  under  the 
Investment  Company  Act  of  1940.  It 
also  proposes  an  amendment  to  a  rule 
under  that  Act  regarding  pricing  of  in¬ 
vestment  company  shares  generally. 
Within  the  last  six  years  there  has 
been  a  significant  increase  in  the 
number  of  applications  for  exemptions 
from  the  Investment  Company  Act  of 
1940  filed  by  unit  investment  tru^  in¬ 
vesting  primarily  in  corporate  bonds, 
mvmicipal  bonds,  and  Ginnie  Mae  obli¬ 
gations.  These  applications  usually 
seek  relief  from  provisions  and  rules 
pertaining  to  minimum  net  worth  re¬ 
quirements.  frequency  of  capital  gains 
distributions,  and  forward  pricing. 
These  so-called  “start-up”  exemptions 
are  appropriate  subjects  for  exercise 
of  the  Commission’s  rulemaking  au¬ 
thority  because  of  the  specific,  repeti¬ 
tious  and  non-controversial  nature  of 
the  applications. 

The  proposed  rules  were  developed 
by  the  Division  of  Investment  Com¬ 
pany  Act  Study  Group  in  ^e  context 
of  its  re-examination  of  th^  regulation 
of  investment  companies.  The  pro¬ 
posed  rules  will  relieve  certain  unit  in¬ 
vestment  trusts  and  the  Commission 
of  the  substantial  burden  of  filing  and 
processing,  respectively,  these  applica¬ 
tions.  In  addition,  since  with  minor  ex¬ 
ceptions  the  proposed  rules  are  merely 
a  codification  of  existing  orders  in  this 
area,  unitholders  of  unit  investment 
trusts  that  operate  in  reliance  on  the 
proposed  rules  will  enjoy  the  same 
protections  that  unit  holders  of  such 
trusts  which  operate  pursuant  to  Com¬ 
mission  order  presently  enjoy. 

The  Commission  also  proposes 
amending  that  portion  of  Rule  22c-l 
under  the  Investment  Company  Act  of 
1940  which  ties  to  the  dose  of  the  New 
York  Stock  Exchange  the  time  for 
pricing  aU  securities  owned  by  invest¬ 
ment  companies  generally  even 
though  they  are  not  (and  could  not 
be)  listed  for  trading  on  that  ex¬ 
change.  The  amendment  the  Commis¬ 
sion  proposes  represents  a  codification 


of  existing  orders  which  have  dealt 
with  this  problem. 

DATE:  Comments  must  be  received  by 
Pedruary  23, 1979. 

ADDRESSES:  Send  comments  in  trip¬ 
licate  to  George  A.  Fitzsimmons,  Sec¬ 
retary,  Securities  and  Exchange  Com¬ 
mission,  Washington,  D.C.  20549. 
(Refer  to  PUe  No.  S7-788.)  AU  com¬ 
ments  received  wiU  be  avaUable  for 
pubUc  inspection  and  copying  in  the 
Commission’s  Public  Reference  Room, 
1100  L  Street,  NW..  Washington.  D.C. 
20549. 

FOR  FUR’THER  INFORMATION 
CONTACT: 

Mark  J.  Mackey,  Esq.,  Investment 
Company  Act  Study  Group,  Division 
of  Investment  Management,  Securi¬ 
ties  and  Exchange  Commission,  500 
N.  Capitol  Street.  Washington,  D.C. 
20549.  (202)  755-1547.< 

SUPPLEMENTARY  INFORMATION: 
The  Commission  today  proposed  for 
pubUc  comment  new  Rule  14a-3  and 
amendments  to  Rules  19b-l  (17  CFR 
270.19b-l)  and  22c-l  (17  CFR  270.22c- 
1)  providing  “start-up”  exemptions  for 
certain  unit  investment  trusts.  In  addi¬ 
tion,  the  Commission  has  proposed  re¬ 
vision  of  Rules  22C-1  regarding  pricing 
of  investment  company  shares  gener- 
aUy. 

Except  for  money  market  funds,  no 
type  of  investment  company  has  en¬ 
joyed  greater  growth  in  new  regis¬ 
trants  recently  than  unit  investment 
trusts  (“’Trusts”)  specializing  in  debt 
obligations.*  Unlike  a  management  in¬ 
vestment  company,  such  a  Trust  typi- 
caUy  takes  the  form  of  a  series  of  enti¬ 
ties,*  each  of  which  holds  a  specific 
portfoUo  untU  maturity,  thus  “lock¬ 
ing-in”  the  particular  yields  obtained 
for  the  life  of  the  various  obligations.* 


'In  addition  to  debt  obligations,  these 
Trusts  often  invest  in  a  limited  number  of 
units  bf  a  previously  issued  Trust  aeries. 
The  relief  provided  by  the  proposed  rules 
would  be  available,  generally,  to  Trusts 
which  invest  in  both  debt  obligations  and 
interests  in  such  previously  issued  units. 
Specifically,  the  relief  provided  by  the  pro¬ 
posed  Rulemaking  is  limited  to  Trusts  en¬ 
gaged  exclusively  in  the  business  of  invest¬ 
ing  in  trust  seciulties  (“Trust  Debt  Securi¬ 
ties”).  That  term  is  defined  for  purposes  of 
the  rules  as  including— 

(1)  Interest  bearing  obligations  issued  by  a 
corporation; 

(2)  Interest  bearing  obligations  issued  by  a 
state,  or  by  any  agency,  instrumentality,  au¬ 
thority  or  political  subdivision  thereof: 

(3)  Government  securities;  and 

(4)  Subject  to  certain  conditions,  units  of 
a  previously  issued  series  of  the  Trust. 

*E.g..  Trust  series  A.  B.  C,  etc. 

*  Under  certain  dnnimstances,  however, 
the  Trust  Debt  Securities  held  in  the 
Trust’s  portfolio  may  be  sold  or  redeemed. 
The  proceeds  from  such  dispositions  are 
usually  distributed  to  the  unitholders  of  the 
Trust,  and  in  such  case  the  unitholder  may 
realize  a  capital  gain  on  his  investment. 


At  the  Trust’s  inception,  its  organiz¬ 
er  (“Sponsor”)  deposits  with  the  trust¬ 
ee  more  than  $100,000  prmcipal 
amount  of  Trust  Debt  Securities  (or 
delivery  statements  relating  to  con¬ 
tracts  for  the  purchase  of  such  securi¬ 
ties,  together  with  funds  represented 
by  cash  or  an  irrevocable  letter  of 
credit  issued  by  a  bank  in  the  amoimt 
required  for  their  purchase).  Simulta¬ 
neously  with  such  deposit,  the  trustee 
delivers  to  the  Sponsor  those  Trust 
units  which  are  to  be  offered  to  the 
public  pursuant  to  a  registration  state¬ 
ment  under  the  Securities  Act  of  1933 
(15  U.S.C.  77aetseq.).* 

Dtuing  the  initial  offering  period 
the  evaluator  for  the  ’Trust  (“Evalu¬ 
ator”)  makes  a  daily  evaluation  of  the 
Trust  Debt  Securities  held  by  the 
’Trust.  The  Sponsor  sells  the  units  at  a 
daily  price  based  on  the  aggregate  of¬ 
fering  prices  of  the  Trust  Debt  Securi¬ 
ties  as  computed  by  the  Evaluator 
(“offering  side  evaluation”),  plus  a 
sales  charge.*  after  the  initial  offering 
period,  the  Trust  no  longer  offers 
imits  to  the  public. 

Subsequent  to  the  initial  offering 
period,  the  Sponsor  customarily  main¬ 
tains  a  secondary  market  for  the  re¬ 
purchase  and  resale  of  Trust  units  so 
that  unitholders  have  a  marketplace 
for  purchase  and  sale  of  their  secniri- 
ties  without  disturbing  the  portfolio  of 
securities  held  by  the  ’Trust.  During 
this  time,  the  Evaluator  makes  an 
evaluation  of  the  ’Trust  Debt  Securi¬ 
ties  held  by  the  Trust  on  the  last  busi¬ 
ness  day  of  each  week.  ’The  offering 
side  evaluation  so  computed  is  used  by 
the  Sponsor  in  determining  its  repur¬ 
chase  and  resale  prices  during  the  fol¬ 
lowing  week.  ’Thus,  after  the  initial  of¬ 
fering  period  there  is  no  daily  pricing 
of  units  for  purchase  or  sale  in  the  sec¬ 
ondary  market. 

Since  the  rep\m:hase  price  is  based 
on  the  offering  side  evaluation,  the 
Sponsor  will  usually  pay  more  for 
Trust  units  than  the  price  at  which 
the  underlying  ’Trust  Debt  Securities 
could  be  sold  in  the  market,  Le.,  the 
“bid”  price.  Although  the  Sponsor  is 
not  statutorily  obligated  to  maintain  a 
secondary  market,  or  purchase  units 
at  a  price  based  on  the  offering  side 
evaluation,  by  so  doing  it  performs  a 
sound  business  practice,  in  that  its 
dealer  activities  prevent  (or  a  least 
retard  indefinitely)  depletion  of  Trust 


*No  units  are  issued  after  this  initial  issu¬ 
ance.  Each  unit  of  the  Trust  represents  an 
undivided  interest  in  the  securities  held  by 
the  Trust.  Units  are  redeemable,  and  remain 
outstanding  until  redeemed  or  until  the  ter¬ 
mination  of  the  Trust. 

*The  offering  price  of  the  Trust  Debt  Se¬ 
curities  is  the  price  at  which  such  securities, 
if  available,  could  have  been  piuehased  di¬ 
rectly  by  the  public.  The  Evaluator,  thus, 
makes  the  portfolio  evaluations  required  by 
Section  2(a)  (41)  of  the  Investment  Com¬ 
pany  Act  of  1940  (15  U.S.C.  80a-2(a)  (41). 
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assets  through  redemptions.*  The 
Sponsor  also  benefits  through  receipt 
of  a  Sales  charge  which  it  imposes 
pursuant  to  Section  22(d)  of  the  In¬ 
vestment  Company  Act  of  1940  (15 
U.S.C.  80a-22(d))  ("Act”)  on  the  resale 
of  Trust  units. 

Because  of  its  special  organization 
and  operation,  a  Trust  needs  certain 
exemptions  from  the  Act  pertaining  to 
minimum  net  worth  requirements,’ 
frequency  of  capital  gains 
distributions,*  and  forward  pricing.* 
Upon  its  organization,  therefore,  the 
Trust  must  file  an  application  for  an 
order  seeking  those  exemptions. 

The  Commission  has  long  since  de¬ 
cided  the  legal  and  policy  questions 
presented  by  these  applications  and 
over  the  years  has  routinely  granted 
the  requested  exemptions.*®  However, 
even  though  these  applications  do  not 
usually  present  any  difficult  legal  or 
factual  issues,  a  substantial  amount  of 
Commission  time  is  consumed  in  proc¬ 
essing  them  because  of  the  large 
number  which  are  filed.  In  view  of  the 
specific,  repetitious,  and  non-contro- 
versial  nature  of  these  applications, 
the  Commission  believes  it  would  be 
more  efficient  to  adopt  rules  codifying 
these  "start-up”  exemptions  rather 
than  to  continue  to  handle  individual 
applications. 

The  proposed  rulemaking,  if  adopt¬ 
ed,  would  relieve  these  Trusts, and  the 
Commission  of  the  burden  of  filing 
and  processing,  respectively,  these  ap¬ 
plications.  In  addition,  since  (with 
minor  exceptions)  the  proposed  rules 
incorporate  the  terms  and  conditions 
of  existing  orders  and  no-action  posi¬ 
tions  taken  by  the  Division  of  Invest¬ 
ment  management  in  this  area,  unit- 
holders  of  Trust  that  operate  in  reli¬ 
ance  on  the  proposed  rules  would 
enjoy  the  same  protections  that  unit- 
holders  of  Trusts,  which  operate  pur¬ 
suant  to  Commission  order,  presently 
enjoy. 


*The  price  at  tvhich  units  are  redeemed  is 
based  on  the  “bid"  side  evaluation  of  the 
Trust  Debt  Securities  rather  than  the  offer¬ 
ing  side  evaluation,  since  use  of  the  latter 
would  tend  to  dilute  the  remaining  units  of 
the  Trust.  Redemptions  by  the  Tnist  must, 
of  course,  be  bas^  on  the  price  the  Trust 
would  receive  if  it  chose  to  sell  the  portfolio 
securities— use  of  any  other  price  would  be 
unfair  to  the  remaining  unitholders,  and 
would  not  comply  with  the  “forward  pric¬ 
ing”  requirements  of  Rule  22c-l.  The  unit- 
holder  desiring  to  sell  his  Trust  units,  there¬ 
fore  will  normally  sell  his  units  to  the  Spon¬ 
sor  because  by  doing  so  he  will  realize  the 
spread  in  the  Trust  Debt  Securities  market 
i.e.,  the  difference  between  the  “asked”  and 
“bid”  price  of  the  Trust  Debt  Securities. 

’Section  14(a)  (15  U.S.C.  80a-14. 

•Rule  19b-l. 

•Rule  22C-1. 

'•See,  e.g..  Investment  Company  Act  Re¬ 
lease  No.  8042  (October  18,  1973)  (order 
granted  to  the  GNMA  Mortgaged-Backed 
Security  Fund), 
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Section  14(a) 

Section  14(a)  of  the  Act.  in  part,  pro¬ 
vides  that  no  registered  investment 
company  and  no  principal  underwriter 
for  such  a  company  shall  make  a 
public  offering  of  securities  of  which 
such  company  is  the  issuer  unless, 
prior  to  the  public  offering:  (1)  The 
company  has  a  net  worth  of  a  least 
$100,000  or  (2)  provision  is  made  in 
connection  with  the  public  offering 
that  firm  commitments  for  a  net 
worth  of  $100,000  have  been  obtained 
from  not  more  than  twenty-five  re¬ 
sponsible  persons  or  the  entire  pro¬ 
ceeds  received,  including  sales  charge, 
will  be  refunded.  “ 

The  Commission  has  interpreted 
Section  14(a)  of  the  Act  to  mean  that 
the  initial  capital  investment  in  an  in¬ 
vestment  company  must  have  been 
made  without  any  intention,  when  the 
investment  was  made,  to  redeem  or 
dispose  of  such  investment.'*  Thus, 


"Section  14(a)  of  the  Act  provides  in  part: 

(a)  No  registered  investment  company  or¬ 
ganized  after  the  date  of  enactment  of  this 
title,  and  no  principal  underwriter  for  such 
a  company,  shall  make  a  public  offering  of 
securities  of  which  such  company  is  the 
issuer  unless— 

(1)  Such  company  has  a  net  worth  of  at 
least  $100,000; 

•  •  •  •  • 

(3)  Provision  is  made  in  connection  with 
and  as  a  condition  of  the  registration  of 
such  securities  under  the  Securities  Act  of 
1933  which  in  the  opinion  of  the  Commis¬ 
sion  adequately  insures  (A)  that  after  the 
effective  date  of  such  registration  statement 
such  company  will  not  Issue  any  security  or 
receive  any  proceeds  of  any  subscription  for 
any  security  until  firm  agreements  have 
been  made  with  such  company  by  not  more 
than  twenty-five  responsible  persons  to  pur¬ 
chase  from  it  securities  to  be  issued  by  it  for 
an  aggregate  net  amoimt  which  plus  the 
then  net  worth  of  the  company,  if  any.  will 
equal  at  least  $100,000;  (B)  that  said  aggre¬ 
gate  net  amount  will  be  paid  in  to  such  (x>m- 
pany  before  any  subscriptions  for  such  secu¬ 
rities  will  be  accepted  from  any  persons  in 
excess  of  twenty-five;  (C)  that  arrangements 
will  be  made  whereby  any  proceeds  so  paid 
in,  as  well  as  any  sales  load,  will  be  refunded 
to  any  subscriber  on  demand  without  any 
deduction,  in  the  event  that  the  net  pro¬ 
ceeds  so  received  by  the  company  do  not 
result  in  the  (x>mpany  having  a  net  worth  of 
at  least  $100,000  within  ninety  days  after 
such  registration  statement  becomes  effec¬ 
tive. 

Automation  Shares,  Inc.,  37  SEC  771 
(1957).  That  case  was  the  result  of  an  inves¬ 
tigation  of  Automation  Shares.  Inc.,  an 
open-end  diversified,  management  invest¬ 
ment  company,  which  indicated  that  the 
initial  shareholders  of  that  fimd  had  been 
asked  by  the  fund’s  Sponsor  to  purchase 
fund  shares  merely  for  the  purpose  of  quali¬ 
fying  the  fund  under  Section  14(aK3)  of  the 
Act;  that  the  Sponsor  had  promised  such 
shareholders  consideration  for  the  tempo¬ 
rary  use  of  their  money;  and  that  such 
shareholders  had  purchased  shares  with  the 
intention  of  redeeming  them  after  the  Secu¬ 
rities  Act  of  1933  registration  statement  of 
the  fund  had  become  effective. 


even  though  the  Sponsor  deposits 
more  than  $100,000  principal  amount 
of  Trust  Debt  Securities  (or  delivery 
statements  relating  thereto  and  fimds 
for  the  purchase  thereof)  with  the 
trustee  prior  to  making  a  public  offer¬ 
ing  of  Trust  imits,  an  exemption  from 
Section  14(a)  of  the  Act  is  stiU  re¬ 
quired  since,  at  the  time  of  such  de¬ 
posit,  the  Sponsor  intends  to  sell  the 
units  it  receives  from  the  trustee  to 
the  public  and  reduce  to  zero  its  own 
capital  investment. 

Despite  the  lack  of  a  continuing  or 
bona  fide  investment  on  the  part  of 
the  Sponsor,  exemptions  from  Section 
14(a)  of  the  Act  have  been  granted  in 
recognition  that,  once  the  units  are 
sold,  a  Trust  requires  much  less  com¬ 
mitment  on  the  part  of  the  Sponsor 
than  does  a  management  investment 
company.  Moreover,  to  receive  the 
order  it  seeks,  the  Sponsor  must  agree 
to  two  luidertakings  requiring,  gener¬ 
ally.  that  each  purchaser  of  Trusts 
units  receive  his  pro  rata  share  of  the 
net  worth  of  the  Trust  (plus  a  refund 
of  all  sales  charges  paid  on  the  pur¬ 
chase  of  Trust  units)  in  the  event  that 
the  Trust  fails  to  become  a  going  con¬ 
cern. 

Specifically,  the  first  imdertaking, 
which  is  modeled  after  Section 
14(aK3)(C)  of  the  Act,  provides,  gener¬ 
ally  that  if  within  90  days  from  the 
time  that  the  Trust’s  registration 
statement  becomes  effective  vmder  the 
Securities  Act  of  1933  the  net  worth  of 
the  'Trust  declines  to  less  than 
$100,000,'*  or  the  Trust  is  terminated, '♦ 
then  the  Sponsor  for  the  Trust  must 
distribute  to  each  investor  his  pro  rata 
share  of  the  net  worth  of^the  Trust, 
plus  any  sales  charge  paid  by  the  in- 


The  Commission  said  in  that  case  that 
sales  made  pursuant  to  such  a  scheme 
would  not  meet  the  requirement  of  Section 
14(a)  if  the  initial  $100,000  of  net  worth  of  a 
fund  were  loaned  or  advanced  only  as  a  tem¬ 
porary  accommodation  since  the  objective 
of  the  section  would  thus  be  thwarted.  “The 
$100,000  of  net  worth  required  by  Section 
14(a)  must  be  provided  by  shareholders  with 
a  bona  fide  investment  purpose  without  any 
present  intention  to  dispose  of  the  invest¬ 
ment.”  I<L  at  774. 

'•Such  a  decline  might  occur,  for  example, 
in  the  event  of  an  adverse  change  in  market, 
revenue  or  credit  factors  affecting  the  Trust 
Debt  Securities  held  by  the  Trust. 

'•The  conditions  upon  which  termination 
may  occur  vary  among  Trusts.  See.  e.g..  In¬ 
vestment  Company  Act  Release  Nos.  10327 
(termination  upon  100%  agreement  of  unit- 
holders  or  in  the  event  the  value  of  the 
Tmst  assets  falls  below  a  certain  specified 
amount,  upon  direction  of  the  Sponsor  to 
the  trustee  or  by  the  trustee  without  such 
direction),  and  10022  (termination  upon 
66%%  agreement  of  the  unitholders  or,  in 
the  event  the  value  of  the  assets  of  the 
Trust  falls  below  33%%  of  the  principal 
amount  of  the  Trust  Debt  Securities  initial¬ 
ly  deposited  with  the  Trust,  upon  the  direc¬ 
tion  of  the  Sponsor  to  the  trustee),  dated 
July  18,  1978,  and  November  22,  1977,  re¬ 
spectively. 


FEDEIAL  kCeiSTER,  VOL  44,  NO.  11— TUESDAY,  JANUARY  16, 


3378 


PROPOSED  RULES 


vestor  for  his  Trust  imits.  •*  Thus,  this 
undertaking  encompasses  those  situa¬ 
tions  where,  for  a  variety  of  possible 
reasons,  the  Trust  declines  in  value  to 
less  than  $100,000,  or  is  terminated, 
shortly  after  its  inception. 

In  addition,  if  redemptions  by  the 
Sponsor  or  imderwriter  of  unsold  units 
result  in  the  Trust’s  having  a  net 
worth  of  less  than  40%  of  the  princi¬ 
pal  amoimt  of  Trust  Debt  Securities 
(or  funds)  initially  deposited  in  the 
Trust,  pursuant  to  the  second  under¬ 
taking  each  unitholder  of  the  Trust  is 
entitled  to  receive  his  pro  rata  share 
of  the  Trust  assests,  plus  any  sales 
charges  paid  by  the  imitholder  for  the 
purchase  of  his  imits.'*  It  should  be 
noted  that  unlike,  the  first  undertak¬ 
ing,  there  is  no  90  day  time  limit  im¬ 
posed  on  the  second  undertaking’s  ap- 
plicablility." 


“See,  e.g..  Investment  Company  Act  Re¬ 
lease  Nos.  10294  and  10253,  dated  June  27, 
1978,  and  May  24, 1978,  respectively. 

“See,  e.g..  Investment  Company  Act  Re¬ 
lease  Nos.  10327  and  10294,  dated  July  18, 
1978,  and  June  27, 1978,  respectively. 

'»The  relief  provided  by  the  proposed  rule 
would  be  available  to  Trusts  engaged  exclu¬ 
sively  in  the  business  of  investing  in  Trust 
Debt  Securities.  That  term  is  defined  by  the 
proposed  rule  as  including,  among  other 
things,  units  of  a  previously  issued  series  of 
a  Trust,  providing  that: 

(i)  The  aggregate  principal  amoimt  of 
units  of  existing  series  so  deposited  will  not 
exceed  10%  of  the  aggregate  principal 
amount  of  the  portfolio  of  the  new  series; 

(ii)  The  aggregate  principal  amoimt  of 
units  of  any  particular  existing  series  so  de¬ 
posited  will  not  exceed  5%  of  the  aggregate 
principal  amount  of  the  portfolio  of  the  new 
series; 

(iii)  No  units  will  be  so  deposited  which  do 
not  substantially  meet  investment  quality 
criteria  at  least  as  high  as  those  applicable 
to  the  new  series  in  which  such  units  are  de¬ 
posited; 

(iv)  The  value  of  the  Trust  Debt  Securi¬ 
ties  underlying  units  of  an  existing  series 
deposited  in  a  new  series  will  not.  by  reason 
of  maturity  of  such  securities  according  to 
their  terms  within  ten  years  following  the 
date  of  deposit,  be  reduced  sufficiently  for 
such  existing  series  to  be  terminated  volun¬ 
tarily; 

(V)  Units  of  existing  series  so  deposited 
will  constitute  units  purchased  by  the  Spon¬ 
sor  as  market  maker  and  not  remaining 
unsold  units  from  the  original  distribution 
of  such  units;  and 

<vi)  The  Sponsor  will  deposit  units  of  ex¬ 
isting  series  in  the  new  series  without  a 
sales  charge. 

These  conditions  have  their  genesis  in  no¬ 
action  positions  taken  by  the  Division.  See, 
e.g..  Insured  Municipals  Income  Trust;  Car¬ 
dinal  Tax-Exempt  Bond  Fund,  and  Munici¬ 
pal  Investment  Trust  Fimd,  public 
availability  dates  August  10. 1977,  March  14, 
1977,  and  October  25, 1975,  respectively.  The 
first  two  conditions  relate  to  Section 
12(dXl)(A)  of  the  Act  (15  UJS.C. 
80a-12(dKlKA))  which  provides,  in  part,  that 


Rule  19b-l 

Rule  19b-l  provides  in  substance 
that  no  registered  investment  compa¬ 
ny  which  is  a  “regulated  investment 
company’’  as  defined  in  Section  851  of 
the  Internal  Revenue  Code  shall  dis¬ 
tribute  more  thac  one  capital  gain 
dividend  in  any  one  taxable  year.'* 
Paragraph  (b)  of  the  Rule  contains  a 
similar  prohibition  for  a  company 
which  is  not  a  “regulated  investment 
company,’’  such  as  a  Trust. 

Under  certain  circumstances,  dis¬ 
cussed  below,  ’Trust  Debt  Securities 
held  by  the  Trust  may  be  sold  or  re¬ 
deemed.  The  proceeds  from  such  dis¬ 
positions  are  usually  distributed  to  the 
Trust  unitholders,  although  reinvest¬ 
ment  of  proceeds  has  been  allowed.'* 
In  those  cases  where  the  proceeds  are 
distributed,  the  unitholder  may  realize 
a  capital  gain  on  his  investment.**  If 
the  Trust  wishes  to  make  more  than 
one  capital  gains  distribution  per  tax- 


it  is  unlawful  for  any  registered  investment 
company  (the  “acquiring  company”)  to  pur¬ 
chase  or  otherwise  acquire  any  security  is¬ 
sued  by  any  other  investment  company  (the 
"acquired  company”),  if  the  acquiring  com¬ 
pany  immediately  after  such  purchase  or  ac¬ 
quisition  owns  in  the  aggregate  (1)  securities 
issued  by  the  acquired  company  having  an 
aggregate  value  in  excess  of  5  percent  of  the 
value  of  the  total  assests  of  the  acquiring 
company,  or  (2)  securities  issued  by  the  ac¬ 
quired  company  and  all  other  investment 
companies  having  an  aggregate  value  in  ex¬ 
cess  of  10  percent  of  the  value  of  the  total 
assets  of  the  acquiring  company. 

Subparagraph  (vi),  in  effect,  recognizes 
that  under  these  specified  circumstances  the 
Sponsor  may  deposit  such  units  without  vio¬ 
lating  Section  22(d)  of  the  Act.  That  section 
provides,  in  part,  that  no  registered  invest¬ 
ment  company  shall  sell  any  redeemable  se¬ 
curity  issued  by  it  to  any  person  except  at  a 
current  public  offering  price  described  in  the 
prospectus. 

“Rule  19b- 1  provides,  in  part: 

(a)  No  registered  investment  company 
which  is  a  “regulated  investment  company” 
as  defined  in  section  851  of  the  Internal 
Revenue  Code  of  1954  (Code)  shall  distrib¬ 
ute  more  than  one  capital  gain  dividend 
(distribution),  as  defined  in  section 
852(bK3KC)  of  the  Code,  with  respect  to 
any  1  taxable  year  of  the  company,  other 
than  a  distribution  pursuant  to  section  855 
of  the  C(xle  which  is  supplemental  to  the 
prior  distribution  with  respect  to  the  same 
taxable  year  of  the  company  and  which 
does  not  exceed  10  percent  of  the  amount  of 
such  prior  distribution. 

(b)  No  registered  investment  company 
which  is  not  a  “regulated  investment  com¬ 
pany”  as  defined  in  section  851  of  the  Code 
shall  make  more  than  one  distribution  of 
long-term  capital  gains,  as  defined  in  the 
Code,  in  any  one  taxable  year  of  the  compa¬ 
ny:  Provided,  That  a  unit  investment  trust 
may  distribute  capital  gain  dividends  re¬ 
ceived  from  a  “regulated  investment  compa¬ 
ny”  within  a  reasonable  time  after  receipt. 

“See,  e.g..  Investment  Company  Act  Re¬ 
lease  No.  10327  (July  18,  1978). 


able  year,  which  could  well  be  the  case 
where  an  investment  company’s  port¬ 
folio  is  concentrated  in  fixed  income 
securities,  ah  exemption  from  the  pro¬ 
visions  of  Rule  19b-l  is  required. 

Rule  19b-l  was  designed  to  remove, 
inter  alia,  the  temptation  to  realize 
capital  gains  on  a  frequent  and  regular 
basis,  i.e.,  to  “chum”  the  portfolio. 
Rule  19b-l  also  “cures”  attempts  by 
the  investment  company’s  investment 
adviser  to  "time”  distributions  in  a 
manner  designed  to  be  advantageous 
to  particular  shareholders  and  miti¬ 
gates  improper  sales  practices  related 
to  the  distribution  of  such  gains.  Ex¬ 
emptions  from  the  Rule  have  been 
granted  in  five  situations,  neverthe¬ 
less,  allowing  distributions  of  principal 
constituting  capital  gains  to  be  made 
more  frequently  than  once  per  taxable 
year.  In  each  such  situation  the  events 
which  give  rise  to  the  capital  gains  dis¬ 
tribution  are  substantially  Independ¬ 
ent  of  any  action  by  the  Sponsor  and 
the  trustee: 

(1)  An  issuing  authority’s  calling  or 
redeeming  a  Trust  Debt  Security  held 
by  the  Trust;  *' 

(2)  The  sale  of  a  Trust  Debt  Security 
in  order  to  provide  funds  required  for 
the  redemption  of  Trust  units  when 
the  amount  received  by  the  ’Trust  for 
such  sale  exceeds  the  amount  required 
to  satisfy  the  redemption  distribu¬ 
tion;** 

(3)  The  sale  of  the  a  ’Trust  Debt  Se¬ 
curity  in  order  to  maintain  the  qualifi¬ 
cation  of  the  Trust  as  a  “regulated  in¬ 
vestment  company”  under  section  851 
of  the  Internal  Revenue  Code;  ** 

(4)  Regular  distributions  of  principal 
and  prepayment  of  principal  on  Trust 
Debt  Securitijs;  or  ** 


“Such  would  be  the  case  if  the  value  of 
the  Trust  Debt  Securities  redeemed  or  sold 
had  increased  since  the  date  of  initial  depos¬ 
it. 

*'See.  e.g..  Investment  Company  Act  Re¬ 
lease  No.  10327,  dated  July  18. 1978. 

“See,  e.g..  Investment  Company  Act  Re¬ 
lease  No.  10022,  dated  November  22, 1977. 

“See,  e.g..  Investment  Company  Act  Re¬ 
lease  No.  10329,  dated  July  19, 1978. 

“See.  e.g..  Investment  Company  Act  Re¬ 
lease  No.  10327,  dated  July  18.  1978.  This 
type  of  distribution  is  made  by  .Trusts  in¬ 
vested  in  Oinnie  Mae  obligations,  where  the 
underlying  mortgagor  is  permitted  to 
prepay  principal  on  his  individual  mortgage. 
The  term  Oinnie  Mae  obligations  refers  to 
mortgage-backed  securities  of  the  modified 
pass  through  type  which  are  fully  guaran¬ 
teed  as  to  principal  and  interest  by  the  Gov¬ 
ernment  National  Mortgage  Association. 
Prepayments  are  not  known  to  or  discover¬ 
able  by  the  investment  company  until  about 
eight  days  after  the  prepayment  occurs  and 
is  reported  forward.  However,  to  date  such 
prepayments,  although  irregular  in  amount 
and  amplitude,  have  not  materially  affected 
the  net  asset  value  of  fund  shares  on  the 
day  payment  is  actually  made  or  is  actually 

Footnotes  continued  on  next  page 
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The  sale  of  Trust  Debt  Securities  in 
order  to  maintain  the  investment  sta¬ 
bility  of  the  Trust.** 

Another  danger  which  Rule  19b-l 
was  designed  to  prevent,  i.e.,  confusion 
on  the  part  of  investors  which  might 
arise  if  capital  gains  distributions  are 
commingled  with  distributions  of  ordi¬ 
nary  income,  is  substantially  alleviated 
by  requiring  that  capital  gains  distri* 
butions  be  clearly  described  as  such  in 
a  report  to  the  unitholders  which  ac¬ 
companies  the  distribution.** 

Rule  22c- 1 

Rule  22c-l  provides,  in  part,  that  no 
registered  investment  company  issuing 
any  redeemable  security,  and  no 
dealer  in  any  such  security,  shall  sell, 
redeem,  or  repurchase  any  such  secu¬ 
rity  except  at  a  price  based  on  the  cur¬ 
rent  net  asset  value  of  such  security 
which  is  next  computed  after  receipt 
of  a  tender  of  such  security  for  re¬ 
demption  or  of  an  order  to  purchase  or 
sell  such  security.** 


“See,  e.g..  Investment  Company  Act  Re¬ 
lease  No.  10327,  dated  July  18.  1978.  Sales  of 
Trust  Debt  Securities  to  maintain  “invest¬ 
ment  stability”  are  those  sales  made  to  pre¬ 
vent  deterioration  in  the  value  of  Trust 
Debt  Securities  when  certain  factors  exist. 
These  factors  include  a  default  in  the  pay¬ 
ment  of  principal  or  interest,  an  action  in¬ 
volving  the  issuer  of  the  Trust  Debt  Securi¬ 
ties  which  adversely  affects  such  issuer’s 
ability  to  continue  payment  of  principal  or 
interest  on  its  Trust  Debt  Securities,  or  an 
adverse  change  in  the  market,  revenue  or 
credit  factors  affecting  the  investment  sta¬ 
bility  of  the  Trust  Debt  Security.  The  pro¬ 
posed  rulemaking  which  modifies  slightly 
the  above  discussed  definition  of  investment 
stability,  defines  that  term  to  mean  sales 
made  to  prevent  deterioration  of  the  value 
of  Trust  Debt  Securities  when  one  or  more 
of  the  following  factors  exist:  (DA  default 
in  the  payment  in  the  principal  or  Interest 
on  a  Trust  Debt  Security.  (2)  An  action  in¬ 
volving  the  Issuer  of  a  Trust  Debt  Security 
which  adversely  affects  such  issuer’s  ability 
to  continue  payment  of  principal  or  interest 
on  its  Trust  Debt  Securities,  or  (3)  A  change 
in  the  market,  revenue  or  credit  factors 
which  adversely  affects  the  ability  of  such 
issuer  to  continue  payment  of  principal  or 
interest  on  its  Trust  Debt  Securities. 

“See,  e.g..  Investment  Company  Act  Re¬ 
lease  Nos.  10327  and  10253,  dated  July  18, 
1978,  and  May  24,  1978,  respectively. 

“Rule  22C-1  provides: 

(a)  No  registered  investment  company  is¬ 
suing  any  redeemable  security,  no  person 
designated  in  such  issuer’s  prospectus  as  au¬ 
thorized  to  consummate  transactions  in  any 
such  security,  and  no  principal  underwriter 
of,  or  dealer  in,  any  such  security  shall  sell, 
redeem,  or  repurchase  any  such  security 
except  at  a  price  based  on  the  current  net 
asset  value  of  such  security  which  is  next 
computed  after  receipt  of  a  tender  of  such 
security  for  redemption  or  of  an  order  to 
purchase  or  sell  such  security. 

(b)  For  the  purposes  of  this  section,  the 
current  net  asset  value  of  any  such  security 


PROPOSED  RULES 

The  price  at  which  Trust  units  are 
repiu'chased  and  resold  by  the  Spoh- 
sor  in  the  secondary  market  is  based 
on  the  offering  side  evaluation  of  the 
Trust  Debt  Securities  held  by  the 
Trust,  as  computed  by  the  Evaluator 
on  the  last  business  day  of  each  week, 
effective  for  all  sales  made  during  the 
following  week.  This  pricing  procedure 
clearly  is  in  contravention  of  Rule  22c- 
1  since  the  pricing  of  units  is  done' 
once  a  week  for  all  purchases  and  sales 
in  the  ensuing  week.  In  addition,  the 
repurchasing  of  units  by  the  Sponsor 
at  a  price  in  excess  of  the  redemption 
value  of  those  units  may  conflict  with 
Rule  22c-l(a)  which,  in  pertinent  part, 
states  that  “no  principal  underwriter 
of.  or  dealer  in,  any  such  security  shall 
•  •  •  repurchase  any  such  seciuity 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security.”  Fi¬ 
nally.  if  the  evaluation  takes  place  at  a 
time  other  than  the  time  of  the  close 
of  trading  on  the  New  York  Stock  Ex¬ 
change.  then  Rule  22c-l(b)  has  not 
been  met,  as  would  be  very  likely  for 
all  securities  other  than  equity  securi¬ 
ties  listed  and  traded  on  the  New  York 
Stock  Exchange. 

Investment  Company  Act  Release 
No.  5519,  in  which  Rule  22c-l  was 
adopted,  cites  two  purposes  for  Rule 
22c-l:  (1)  to  eliminate  any  dilution  in 
the  value  of  investment  company 
shares;  and  (2)  to  eliminate  certain 
speculative  trading  practices. 

Dilution  through  the  sale  of  redeemable 
securities  at  a  price  below  their  net  asset 
value  may  occur,  for  example,  through  the 
practice  of  selling  securities  for  a  certain 
period  of  time  at  a  price  based  upon  a  previ¬ 
ously  established  net  asset  value.  This  prac¬ 
tice  permits  a  potential  investor  to  take  ad¬ 
vantage  of  an  upswing  in  the  market  and  an 
accompanying  increase  in  the  net  asset 
value  of  investment  company  shares  by  pur¬ 
chasing  such  shares  at  a  p'rice  which  does 
not  reflect  the  increase." 

Although  a  Trust  Sponsor’s  second¬ 
ary  market  activities  would  involve  use 
of  backward  pricing  in  violation  of 
Rule  22c- 1,  exemptions  from  Rule 
22c-l  have  been  granted  by  the  Com¬ 
mission  recognizing  that  those  activi¬ 
ties,  being  completely  independent  of 
the  Trust  and  in  no  way  involving  the 
assets  of  the  Trust,  cannot  result  in  di¬ 
lution  of  existing  unitholders’  Inter¬ 
ests  in  the  Trust.**  Moreover,  to  pro- 


shall  be  that  computed  on  each  day  during 
which  the  New  York  Stock  Exchange  is 
open  for  trading,  not  less  frequently  than 
once  daily  as  of  the  time  of  the  close  of 
trading  on  such  exchange. 

“Investment  Company  Act  Release  No. 
5519  at  1  (October  16.  1968). 

“Trust  assets  would  only  be  involved  in 
the  case  of  a  redemption:  in  such  event, 
there  would  be  full  compliance  with  Rule 
22c- 1.  Moreover,  there  is  no  danger  of  spec¬ 
ulative  trading  of  Trust  units  because  there 
is  forward  pricing  daily  while  the  Trust  is 
being  sold— the  possibility  of  organized  arbi¬ 
trage  against  a  fixed  income  trust  is  negligi- 
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tect  investors  who  sell  or  buy  units 
from  the  Sponsor  in  the  secondary 
market  from  more  than  nominal 
changes  in  unit  value  between  the 
time  of  the  transaction  and  the  time 
at  which  the  Sponsor’s  buying  and 
selling  price  of  units  is  determined, 
the  Sponsor  is  required  to  adopt  a  pro¬ 
cedure  whereby  the  Evaluator,  with¬ 
out  necessarily  rendering  a  formal 
evaluation,'  will  provide  estimated  eval¬ 
uations  on  trading  days. 

In  the  case  of  repurchase,  the  Evalu¬ 
ator  will  indicate  by  letter  to  the 
Sponsor  that,  in  the  Evaluator’s  opin¬ 
ion,  the  current  bid  price  is  not  higher 
than  the  offering  side  evaulation,  com¬ 
puted  on  the  last  business  day  of  the 
previous  week.  If  the  Evaluator  cannot 
make  this  statement,  the  Sponor  must 
order  a  full  evaluation.*®  By  requiring 
a  full  evaluation  in  this  situation,  the 
investor  who  sells  Trust  units  in  the 
secondary  market  is  ensured  of  receiv¬ 
ing  at  least  the  ciurent ’redemption 
value  for  the  units  he  sells.  Thus,  in¬ 
vestors  desiring  to  sell  their  units 
(rather  than  present  them  for  redemp¬ 
tion  to  the  Trust)  cannot  possibly  be 
injured  by  the  Sponsor’s  secondary 
market  activity. 

In  the  case  of  resale  of  units  in  the 
secondary  market,  the  Sponsor  repre¬ 
sents  that,  if  the  Evaluator  cannot 
state  that  the  offering  side  evaluation, 
computed  on  the  last  business  day  of 
the  previous  week,  is  not  more  than 
one-half  of  one  percent  ($5.00  on  a 
unit  representing  $1,000  principal 
amoimt  of  Trust  Debt  S^urities) 
greater  than  what  the  current  offering 
price  would  be  if  Rule  22c-l  were  com¬ 
plied  with,  a  full  evaluation  will  be  or¬ 
dered.**  This  undertaking  is  designed 
to  cover  the  situation  where  the  inves¬ 
tor  offers  to  purchase  units  on  a  day 
when,  due  to  a  decline  in  the  market, 
the  offering  price  of  the  units  is  sub¬ 
stantially  less  than  the  Sponsor’s 
resale  price  (based  on  the  offering  side 
evaluation  computed  on  the  last  busi¬ 
ness  day  of  the  previous  week).**  By 
requiring  a  full  evaluation  in  the  event 
the  offering  side  evaluation  has  de¬ 
creased  by  an  amount  greater  than 
one-half  of  one  percent,  the  investor 
who  buys  units  in  the  secondary 
market  Is  insured  that  the  price  he 
pays  approximates  (within  one-half  of 
one  percent)  the  ciurent  offering  price 
of  the  units. 


ble  where  the  trust  is  not  selling  new  shares 
regularly. 

"See,  e.g..  Investment  Company  Act  Re¬ 
lease  Nos.  10327  and  10085,  dated  July  18. 
1978  and  January  6. 1978,  respectively. 

“See.  e.g..  Investment  Company  Act  Re¬ 
lease  Nos.  10327  and  10085,  dated  July  18. 
1978  and  January  6. 1978,  respectively. 

“Such  a  decline  could  be  caused,  for  ex¬ 
ample  by  a  change  in  the  interest  rate  or 
quality  rating  for  that  type  of  security. 


FfOEtAl  kEGISTER,  VOL  44,  NO.  11— TUESDAY,  JANUARY  16,  1979 


3380 


PROPOSED  RULES 


Proposed  Rules 

A.  PROPOSED  RULE  14A-3 

Proposed  Rule  14a-3  would  provide 
that,  subject  to  certain  conditions,  a 
registered  Trust  engaged  exclusively 
in  the  business  of  investing  in  Trust 
Debt  Securities,  and  any  principal  un¬ 
derwriter  for  the  Trust,  is  exempt 
from  Section  14(a)  of  the  Act  with  re¬ 
spect  to  a  public  offering  of  Trust 
units.  The  conditions  which  must  be 
met  in  order  for  the  relief  offered  by 
the  Rule  to  apply  are  as  follows: 

(1)  At  the  commencement  of  the 
public  offering,  the  Trust  holds  at 
least  $100,000  principal  amount  of 
Trust  Debt  Securities: 

(2)  If.  within  ninety  days  from  the 
time  that  the  Trust’s  registration 
statement  has  become  effective  under 
the  Securities  Act  of  1933  the  net 
worth  of  the  Trust  declines  to  less 
than  $100,000  or  the  Trust  is  terminat¬ 
ed,  the  Sponsor  for  the  Trust  must  (i) 
refund,  on  demand  and  without  deduc¬ 
tion,  all  sales  charges  to  any  unit- 
holders  who  purchased  Trust  units 
from  the  Sponsor  (or  from  any  under¬ 
writer  or  dealer  participating  in  the 
distribution),  and  (ii)  liquidate  the 
Trust  Debt  Securities  held  by  the 
Trust  and  distribute  the  proceeds 
thereof  to  the  unitholders  of  the 
'Trust; 

(3)  The  Sponsor  must  instruct  the 
trustee  when  the  Trust  Debt  Securi¬ 
ties  are  de{x>sited  in  the  Trust  that,  in 
the  event  that  redemptions  by  the 
Sponsor  or  imderwriter  (if  any)  of 
units  constituting  a  part  of  the  unsold 
units  results  in  the  Trust’s  having  a 
net  worth  of  less  than  40  percent  of 
the  principal  amount  of  the  ’Trust 
Debt  Securities  initially  deposited  in 
the  ’Trust,  (i)  the  trustee  shall  termi¬ 
nate  the  Trust  and  distribute  the 
assets  to  the  unitholders  of  the  Trust, 
and  (ii)  the  Sponsor  for  the  Trust 
must  refund,  on  demand  and  without 
deduction,  all  sales  charges  to  any 
unitholder  who  purchased  Trust  imits 
form  the  Sponsor  or  from  any  under¬ 
writer  or  dealer  participating  in  the 
distribution. 

The  proposed  rule  defines  the  term 
’Trust  I^bt  Securities  to  include:” 

<1)  Interest  bearing  obligations 
issued  by  a  corporation; 

(2)  Interest  bearing  obligations 
issued  by  a  state,  or  by  any  agency,  in¬ 
strumentality.  authority  or  political 
subdivision  thereof; 

(3)  Government  securities:  and 

(4)  Units  of  a  previously  issued  series 
of  the  ’Trust:  Provided,  That:  (i)  the 
aggregate  principal  amount  of  units  of 


”  By  use  of  the  word  “include”  the  Com¬ 
mission  has  defined  the  Term  Debt  Securi¬ 
ties  in  a  manner  which  would  allow  the  Di¬ 
vision  of  Investment  Management,  in  appro¬ 
priate  cases,  to  specify  by  no-action  letters 
whether  particular  securities  are  within  its 
scope. 


existing  series  so  deposited  will  not 
exceed  10%  of  the  aggregate  principal 
amount  of  the  portfolio  of  the  ne\^ 
series;  (ii)  the  aggregate  principal 
amount  of  units  of  any  particular  ex¬ 
isting  series  so  deposited  will  not 
exceed  5%  of  the  aggregate  principal 
amount  of  the  portfolio  of  the  new 
series:  (iii)  no  units  will  be  so  deposit¬ 
ed  which  do  not  substantially  meet  in¬ 
vestment  quality  criteria  at  least  as 
high  as  those  applicable  to  the  new 
series  in  which  such  units  are  deposit¬ 
ed:  (iv)  the  value  of  the  ’Trust  Debt  Se¬ 
curities  underlying  units  of  an  existing 
series  deposited  in  a -new  series  will 
not,  by  reason  of  maturity  of  such  se¬ 
curities  according  to  their  terms 
within  ten  years  following  the  date  of 
deposit,  be  reduced  sufficiently  for 
such  existing  series  to  be  voluntarily 
terminated;  (v)  imits  of  existing  series 
so  deposited  will  constitute  units  pur¬ 
chased  by  the  Sponsor  as  market 
maker  and  not  remaining  unsold  units 
from  the  original  distribution  of  such 
units;  and  (vi)  the  Sponsor  will  deposit 
units  of  existing  series  in  the  new 
series  without  a  sales  charge. 

These  conditions  are  generalizations 
of  specific  conditions  present  in  no¬ 
action  letters  that  have  dealt  with  this 
issue.  Since  the  specific  conditions  in 
those  letters  addressed  particular  fac¬ 
tual  situations,  they  are  not  suitable 
for  use  in  the  proposed  Rule.  The  re¬ 
mainder  of  ^  proposed  Rule  14a-3  is 
merely  a  codification  of  existing  ex- 
emptive  orders  in  this  area. 

The  Commission  has  recently 
become  concerned  that  depositing 
units  of  a  previously  issued  series  of  a 
Trust  in  the  portfolio  of  a  new  series 
of  the  same  Trust  may  result  in  the 
layering  of  trustee  and  Evaluator’s 
fees.  The  Commission,  therefore,  spe¬ 
cifically  invites  comment  on  any  eco¬ 
nomic  impact  of  that  practice.  More¬ 
over,  to  the  extent  that  this  practice 
exists  and  may  be  unfair  to  unit- 
holders  of  ’Trusts  that  hold  such  units 
in  their  portfolio,  the  Commission  also 
requests  comment  on  what  steps 
would  be  necessary  and  appropriate  to 
alleviate  any  unfairness. 

B.  PROPOSED  AMENDMENTS  OF  RULE  19b-l 

Proposed  Rule  19b-l(c)  and  (d)  ” 
would  allow  a  ’Trust  engaged  exclusive¬ 
ly  in  the  business  of  investing  in  Trust 
Debt  Securities  (as  defined  in  Pro¬ 
posed  Rule  14a-3(b))  to  make  more 
than  one  capital  gains  distribution  in 
any  one  taxable  year;  Provided,  That: 

(1)  The  capital  gain  distribution  is  a 
result  of  (i)  an  issuer’s  calling  or  re¬ 
deeming  the  Trust  Debt  Security  held 
by  the  ’Trust,  (ii)  the  sale  of  a  Trust 


•^The  proposed  amendments  to  Rule  19b- 
1  would  not  change  paragraphs  (a)  and  (b) 
of  existing  Rule  19b-l.  Paragraph  (c)  of  the 
existing  Rule  would  be  relettered  paragraph 
(e).  but  otherwise  remains  unchanged. 


Debt  Security  to  provide  funds  for  re¬ 
demption  of  ’Trust  units  when  the 
amount  received  by  the  ’Trust  for  such 
sale  exceeds  the  amount  required  to 
satisfy  the  redemption  distribution, 
(iii)  sale  of  a  ’Trust  Debt  Security  to 
maintain  qualification  of  the  ’Trust  as 
a  “regulated  investment  company” 
under  Section  851  of  the  Internal  Rev¬ 
enue  Code,  (Iv)  regular  distributions  of 
principal  and  prepayment  of  principal 
on  Trust  Debt  Securities,  or  (v)  sale  of 
a  ’Trust  Debt  Security  to  nuiintain  the 
investment  stability  of  the  ’Trust;  and 

(2)  Capital  gains  distributions  are 
clearly  described  as  such  in  a  report  to 
the  unitholder’s  which  accompanies 
each  such  distribution. 

A  sale  made  in  order  to  maintain  the 
“investment  stability”  of  the  Trust  is 
defined  by  the  proposed  amendments 
to  mean  a  sale  made  to  prevent  dete¬ 
rioration  in  the  value  of  the  Trust 
Debt  Securities  held  by  the  ’Trust 
when  one  or  more  of  the  following  fac¬ 
tors  exists:  (DA  default  in  the  pay¬ 
ment  or  principal  or  interest  on  a 
Trust  Debt  Security,  (2)  an  action  in¬ 
volving  the  issuer  of  a  ’Trust  Debt  Se¬ 
curity  which  adversely  affects  the  abil¬ 
ity  of  such  issuer  to  continue  payment 
of  principal  or  Interest  on  a  ’Trust 
Debt  Security,  or  (3)  an  adverse 
change  in  the  market,  revenue,  or 
credit  factors  which  adversely  affects 
the  ability  of  such  issuer  to  continue 
payment  of  principal  or  interest  on  its 
Trust  Debt  Securities.  This  definition, 
it  should  be  emphasized,  modifies 
slightly  the  term  “investment  stabil¬ 
ity”  as  defined  in  the  existing  exemp- 
tive  orders  under  Rule  19b-l,  but  in  a 
more  general  manner  which  appears 
to  place  more  ascertainable  limits  on 
when  a  Trust  Debt  Security  can  be 
sold. 

Other  than  the  above  discussed 
modification,  proposed  Rule  19b- 1(c) 
and  (d)  is  merely  a  codification  of  ex¬ 
isting  exemptive  orders  in  this  area. 

C.  PROPOSED  RULE  22C-1 

Proposed  Rule  22c-l,  which  would 
expand  existing  Rule  22c- 1,  would  pro¬ 
vide,  in  pertinent  part,  that  a  Sponsor 
of  a  Trust  engaged  in  the  business  of 
investing  in  Trust  Debt  Securities  may 
sell  and  repurchase  "Trust  units  in  the 
secondary  market  at  a  price  based  on 
the  offering  side  evaluation  of  the 
Trust  Debt  Securities  in  the  "Trust 
portfolio,  determined  on  the  last  busi¬ 
ness  day  of  each  week,  effective  for  all 
sales  made  during  the  following  week, 
if  bn  the  days  that  such  sales  or  repur¬ 
chases  are  made  the  Sponsor  receives 
a  letter  from  a  qualifed  Evaluator  ” 
stating,  in  its  opinion,  that; 


“The  Rule  would  define  a  "qualified  Eval¬ 
uator”  to  mean  any  Evaluator  which  repre¬ 
sents  it  is  in  a  postion  to  determine,  on  the 
basis  of  an  informal  evaluaton  of  the  Trust 
Debt  Securities  held  in  the  ‘Trust  portfolio* 
Footnotes  continued  on  next  page 
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(1)  In  the  case  of  repurchases,  the 
current  bid  price  is  not  higher  than 
the  offering  side  evaluation,  computed 
on  the  last  business  day  of  the  previ¬ 
ous  week,  and 

(2)  In  the  case  of  resales,  the  offer¬ 
ing  side  evaluation,  computed  as  of  the 
last  business  day  of  the  previous  week 
is  not  more  than  one-half  of  one  per¬ 
cent  ($5.00  on  a  unit  representing 
$1,000  principal  amount  of  Trust  Secu¬ 
rities)  greater  than  the  current  offer¬ 
ing  price. 

That  part  of  proposed  amendment 
of  Rule  22C-1  which  deals  with  the 
Sponsor’s  secondary  market  activities 
is  merely  a  codification  of  existing  ex- 
emptive  orders  in  this  area. 

The  Commission  believes  that  it 
would  be  very  useful  also  to  amend 
the  existing  portion  of  Rule  22c-l(b) 
which  has  caused  numerous  interpre¬ 
tive  problems  in  that  it  ties  to  the 
close  of  the  New  York  Stock  Exchange 
the  time  for  pricing  all  securities  even 
though  they  are  not  (and  could  not 
be)  listed  for  trading  on  that  ex¬ 
change,  i.e.,  bank  certificates  of  depos¬ 
it,  mimicipal  bonds,  and  other  types  of 
money  market  instruments.  Accord¬ 
ingly,  paragraph  (b)  of  Rule  22c-l 
would  be  amended  to  require  forward 
pricing  for  all  portfolio  securities  as  of 
the  close  of  the  primary  trading 
market  in  which  they  are  traded.  The 
Commission  specifically  invites  com¬ 
ment  on  whetner  this  amendment, 
which  represents  a  codification  of  ex¬ 
isting  orders  in  this  area,**  provides  an 
appropriate  standard  for  all  securities 
which  might  be  present  in  an  invest¬ 
ment  company  portfolio.. 

Text  of  Rulemaking 

It  is  proposed  to  amend  Part  270  of 
Chapter  II  of  Title  17  of  the  Code  of 
Federal  Regulations  by— 

I.  Adding  §  270.14a-3  as  follows: 

§  270.14a-3  Exemption  from  section  14(a) 
of  the  Act  for  certain  registered  unit 
investment  trusts  and  their  principal 
underwriters. 

(a)  A  registered  unit  investment 
trust  (hereinafter  referred  to  as  the 
“Trust”)  engaged  exclusively  in  the 
business  of  investing  in  trust  debt  se¬ 
curities,  and  any  principal  underwriter 
for  the  Trust,  shall  be  exempt  from 
section  14(a)  of  the  Act  with  respect  to 
a  public  offering  of  Trust  units:  Pro¬ 
vided,  That: 


Footnotes  continued  from  last  page 
whether  (!)  the  current  bid  price  is  higher 
than  the  offering  side  evaluation,  computed 
on  the  last  business  day  of  the  previous 
week,  and  (ii)  the  offering  side  evaluation, 
computed  as  of  the  last  business  day  of  the 
previous  week,  is  more  than  one-half  of  one 
percent  ($5.00  on  a  imit  representing  $1,000 
principal  amount  of  Trust  Debt  Securities) 
greater  than  the  current  offering  price. 

**  See,  e.g.,  Q.T.  Pacific  Fund,  Inc.,  Invest¬ 
ment  Company  Act  Release  No.  9748  (May 
3.  1977). 
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(1)  At  the  commencement  of  such 
offering  the  Trust  holds  at  least 
$100,00  principal  amount  of  trust  debt 
securities  (for  delivery  statements  re¬ 
lating  to  contracts  for  the  purchase  of 
any  such  securities  which,  together 
with  cash  or  an  irrevocable  letter  of 
credit  issued  by  a  bank  in  the  araoimt 
required  for  their  purchase,  are  held 
by  the  Trust  for  purchase  of  the  secu¬ 
rities); 

(2)  If,  within  ninety  days  from  the 
time  that  the  Trust’s  registration 
statement  has  become  effective  under 
the  Securities  Act  of  1933  (15  U.S.C. 
77a  et  seq.)  the  net  worth  of  the  Trust 
declines  to  less  than  $100,000  or  the 
Trust  is  terminated,  the  sponsor  for 
the  Trust  shall— 

(i)  Refund,  on  demand  and  without 
deduction,  all  sales  charges  to  any 
unitholders  who  purchased  Trust 
imits  from  the  sponsor  (or  from  any 
underwriter  or  dealer  participating  in 
the  distribution),  and 

(ii)  Liquidate  the  trust  securities 
held  by  the  Trust  and  distribute  the 
proceeds  thereof  to  the  unitholders  of 
the  'Trust; 

(3)  The  sponsor  instructs  the  trustee 
when  the  trust  debt  securities  are  de¬ 
posited  in  the  Trust  that,  in  the  event 
that  redemptions  by  the  sponsor  or 
any  underwriter  of  units  constituting 
a  part  of  the  unsold  units  results  in 
the  Trust  having  a  net  worth  of  less 
than  40  percent  of  the  principal 
amount  of  the  trust  debt  securities  (or 
delivery  statements  relating  to  con¬ 
tracts  for  the  purchase  of  any  such  se¬ 
curities  which,  together  with  cash  or 
an  irrevocable  letter  of  credit  issued 
by  a  bank  in  the  amount  required  for 
their  purchase,  are  held  by  the  Trust 
for  purchase  of  the  securities)  initially 
deposited  in  the  Trust— 

(i)  The  trustee  shall  terminate  the 
Trust  and  distribute  the  assets  thereof 
to  the  unitholders  of  the  Trust,  and 

(ii)  The  sponsor  for  the  'Trust  shall 
refund,  on  demand  and  without  deduc¬ 
tion,  all  sales  charges  to  any  imithold- 
er  who  purchased  'Trust  units  from 
the  sponsor  or  from  any  imderwriter 
or  dealer  participating  in  the  distribu¬ 
tion. 

(b)  For  the  purposes  of  determining 
the  availability  of  the  exemption  pro¬ 
vided  by  the  foregoing  subsection,  the 
term  “trust  debt  seciu-ities”  shall  in¬ 
clude: 

(1)  Interest  bearing  obligations 
issued  by  a  corporation: 

(2)  Interest  bearing  obligations 
issued  by  a  state,  or  by  any  agency,  in¬ 
strumentality,  authority  or  political 
subdivision  thereof; 

(3)  Government  securities;  and 

(4)  Units  of  a  previously  issued  series 
of  the  'Trust;  Provided,  That: 

(i)  The  aggregate  principal  amoimt 
of  units  of  existing  series  so  deposited 
shall  not  exceed  10%  of  the  aggregate 
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principal  amount  of  the  portfolio  of 
the  new  series; 

(ii)  'The  aggregate  principal  amoimt 
of  units  of  any  particular  existing 
series  so  deposited  shall  not  exceed  5% 
of  the  aggregate  principal  amount  of 
the  portfolio  of  the  new  series; 

(iii)  No  units  shall  be  so  deposited 
which  do  not  substantially  meet  in¬ 
vestment  quality  criteria  at  least  as 
high  as  those  applicable  to  the  new 
series  in  which  such  units  are 
deposited; 

(iv)  The  value  of  the  trust  debt  secu¬ 
rities  underlying  units  of  an  existing 
series  deposited  in  a  new  series  shall 
not,  by  reason  of  maturity  of  such  se¬ 
curities  according  to  their  terms 
within  ten  years  following  the  date  of 
deposit,  be  reduced  sufficiently  for 
such  existing  series  to  be  voluntarily 
terminated; 

(V)  Units  of  existing  series  so  depos¬ 
ited  shall  constitute  units  purchased 
by  the  sponsor  as  market  maker  and 
not  remaining  unsold  units  from  the 
original  distribution  of  such  units;  and 

(vi)  'The  sponsor  shall  deposit  units 
of  existing  series  in  the  new  series 
without  a  sales  charge. 

II.  Redesignating  existing  paragraph 

(c)  of  §  270.19b-l  as  (e)  and  adding  new 
paragraphs  (c)  and  (d)  as  follows: 

§  270.19b-l  Frequency  of  distribution  of 
capital  ga'ns. 

•  »  •  •  • 

(c)  The  provisions  of  this  rule  shall 
not  apply  to  a  unit  investment  trust 
(hereinafter  referred  as  the  “'Trust”) 
engaged  exclusively  in  the  business  of 
investing  in  trust  debt  securities  (as 
defined  in  Rule  14a-3(b)  (17  CFR 
270.14a-3(b))  under  this  Act);  Pro¬ 
vided,  That: 

(1)  The  capital  gain  distribution  is  a 
result  of— 

(1)  An  issuer's  calling  or  redeeming  a 
trust  debt  security  held  by  the  'Trust, 

(ii)  The  sale  of  a  trust  debt  security 
by  the  Trust  to  provide  funds  for  re¬ 
demption  of  'Trust  units  when  the 
amount  received  by  the  'Trust  for  such 
sale  exceeds  the  amount  required  to 
satisfy  the  redemption  distribution, 

(iii)  The  sale  of  a  trust  debt  security 
to  maintain  qualification  of  the  'Trust 
as  a  “regulated  investment  company” 
under  Section  851  of  the  Internal  Rev¬ 
enue  Code  of  1954,  as  amended, 

(iv)  Regular  distributions  of  princi¬ 
pal  and  prepayment  of  principal  on 
trust  debt  securities,  or 

(V)  The  sale  of  a  trust  debt  security 
in  order  to  maintain  the  investment 
stability  of  the  'Trust;  and 

(2)  Capital  gains  distributions  are 
clearly  described  as  such  in  a  report  to 
the  unitholder  which  accompanies 
each  such  distribution. 

(d)  For  purposes  of  the  foregoing 
paragraph,  sales  made  to  maintain  the 
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investment  stability  of  the  Trust 
means  sales  made  to  prevent  deteriora¬ 
tion  of  the  value  of  the  trust  debt  se¬ 
curities  held  in  the  Trust  portfolio 
when  one  or  more  of  the  foUowing  fac¬ 
tors  exist: 

(1)  A  default  in  the  payment  of  prin¬ 
cipal  or  interest  on  a  trust  debt  secu- 
ritjr; 

(2)  An  action  involving  the  issuer  of 
a  trust  debt  security  which  adversely 
affects  the  ability  of  such  issuer  to 
continue  payment  of  principal  or  in¬ 
terest  on  its  trust  debt  securities;  or 

(3)  A  change  in  market,  revenue  or 
credit  factors  which  adversely  affects 
the  ability  of  such  issuer  to  continue 
payment  of  principal  or  interest  on  its 
trust  debt  securities. 

•  •  •  *  • 

(Existing  paragraph '  (c)  is  redesig¬ 
nated  paragraph  (e).) 

III.  Amendhig  paragraphs  (a)  and 
(b)  of  §  270.22C-1  as  follows: 

§270.22c-l  Pricing  of  redeemable  securi¬ 
ties  for  distribution,  redemption  and 
repurchase. 

(a)  No  registered  investment  compa¬ 
ny  issuing  any  redemmable  security, 
no  person  designated  in  such  issuer’s 
prospectus  as  authorized  to  consum¬ 
mate  transactions  in  any  such  secu¬ 
rity,  and  no  principal  underwriter  of. 
or  dealer  in.  any  such  security  shall 
sell,  redeem,  or  repurchase  any  such 
security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  secu¬ 
rity  which  is  next  computed  after  re- 
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ceipt  of  a  tender  of  such  security  for 
redemption  or  of  an  order  to  purchase 
or  sell  such  security:  Provided,  That: 

(1)  This  paragraph  shall  not  prevent 
a  sponsor  of  a  u^t  investment  trust 
(hereinafter  referred  to  as  the 
"Trust”)  engaged  exclusively  in  the 
business  of  investing  in  trust  debt  se¬ 
curities  (as  defined  in  Rule  14a-3(b) 
(17  CFR  270.14a-3(b))  from  selling  or 
repurchasing  Trust  imlts  in  a  second¬ 
ary  market  at  a  price  based  on  the  of¬ 
fering  side  evaluation  of  the  trust  debt 
securities  in  the  Trust’s  portfolio,  de¬ 
termined  at  any  time  on  the  last  busi¬ 
ness  day  of  each  week,  effective  for  all 
sales  made  during  the  following  v/eek, 
if  on  the  days  that  such  sales  or  repur¬ 
chases  are  made  the  sponsor  receives  a 
letter  from  a  qualified  evaluator  stat¬ 
ing,  in  its  opinion,  that: 

(i)  In  the  case  of  repurchases,  the 
current  bid  price  is  not  higher  than, 
the  offering  side  evaluation,  computed 
on  the  last  business  day  of  the  previ¬ 
ous  week;  and 

(ii)  In  the  case  of  resales,  the  offer¬ 
ing  side  evaluation,  computed  as  of  the 
last  business  day  of  the  previous  week, 
is  not  more  than  one-half  of  one  per¬ 
cent  ($5.00  on  a  unit  representing 
$1,000  principal  amount  of  trust  debt 
securities)  greater  than  the  current  of¬ 
fering  price. 

(b)  For  the  purposes  of  this  rule.  (1) 
the  current  net  asset  value  of  any  such 
security  shall  be  computed  on  each 
day  during  which  the  New  York  Stock 
Exchange  is  open  for  trading,  not  less 


frequently  than  once  daily  as  of  the 
time  of  the  close  of  trading  on  the  rel¬ 
evant  primary  trading  market  in 
which  each  portfolio  security  is 
traded,  and  (2)  a  "qualified  evaluator” 
shall  mean  any  evaluator  which  repre¬ 
sents  it  is  in  a  position  to  determine, 
on  the  basis  of  an  informal  evaluation 
of  the  trust  debt  securities  held  in  the 
Trust’s  portfolio,  whether— 

(i)  The  current  bid  price  is  higher 
than  the  offering  side  evaluation,  com¬ 
puted  on  the  last  business  day  of  the 
previous  week,  and 

(ii)  The  offering  side  evaluation,' 
computed  as  of  the  last  business  day 
of  the  previous  week,  is  more  than 
one-half  of  one  percent  ($5.00  on  a 
unit  representing  $1,000  principal 
amoiuit  of  trust  debt  securities)  great¬ 
er  than  the  current  offering  price. 

Statutory  Basis 

New  Rule  14a-3  is  promulgated  pur¬ 
suant  to  the  provisions  of  Sections  6(c) 
(15  U.S.C.  80a-6(c))  and  38(a)  (15 
U.S.C.  80a-37(a)l  of  the  Act.  Amended 
Rule  19b-l  is  promulgated  to  the  pro¬ 
visions  of  Sections  6(c).  19(b)  (15 
U.S.C.  80a-19(b))  and  38(a)  of  the  Act. 
Amended  Rule  22c-l  is  promulgated 
pursuant  to  the  provisions  of  Sections 
6(c).  22(c)  (15  U.S.C.  80a-22(c))  and 
38(a)  of  the  Act. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

January  8, 1979. 

(FR  Doc.  79-1406  Piled  1-15-79;  8:45  am] 
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